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 1.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION TO/FOR LEAVE TO AMEND THE SECOND AMENDED 
COMPLAINT FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 
 

Plaintiff Mark Hooshmand’s motion for leave to file a third amended complaint is granted.  

There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group 

(1996) 48 Cal.App.4th 471, 487.) However, leave to amend can be denied where there is 

“‘inexcusable delay and probable prejudice to the opposing party’… [Citation.]” (Ibid; see also, 

Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there 

is unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”).) Leave to amend can be denied where 

the proposed amendment is insufficient to state a cause of action, however, this rule is most 

appropriate “in cases in which the insufficiency of the proposed amendment is established by 

controlling precedent and where the insufficiency could not be cured by further appropriate 

amendment.” (Cal. Casualty Gen. Ins. Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-

281.) 

Here, Plaintiff seeks to add two new causes of action. These claims primarily related to a 

portion of Plaintiff’s driveway, however, the moving papers are not entirely clear on what other 

areas might be included in these new causes of action. On February 2, 2017, Defendants filed a 

declaration attaching a survey that shows a small portion of Plaintiff’s driveway is outside the 

easement area. (See Werner decl. ex. E.) Thus, Plaintiff has been on notice of that issue since 

February 2017, but did not seek to amend his complaint until November 21, 2017. These facts 

show that Plaintiff unreasonably delayed in seeking leave to amend. However, Defendants have 

not shown any prejudice related to these amendments to the extent the new claims relate to the 

Plaintiff’s driveway. Therefore, leave to amend must be granted.  

The Court gives Plaintiff leave to add causes of action 7 and 8, which relate to the 

disputed area of Plaintiff’s driveway and mailbox. This area was discussed with the Court on 

pages 9 to 11 of the September 21, 2017 hearing transcript and looks like a small triangle (or 

pizza slice) in the driveway as shown in the survey filed by Defendants on February 2, 2017.  

In Plaintiff’s late filed reply, it appears that he is trying to expand his proposed new 

causes of action to include areas beyond the driveway and mailbox area. Plaintiff has not shown 

how these other areas were not covered by this Court’s order granting Defendants’ motion to 

summary adjudication. To be clear: Plaintiff does not have leave to revive causes of action 1 to 

4, which were dismissed by this Court’s order of October 17, 2017. Plaintiff does not have leave 
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to add new claims related to easements or other property disputes between the parties aside 

from Plaintiff’s driveway and mailbox area. 

Plaintiff shall edit his proposed third amended complaint so that is complies with this 

order. Plaintiff shall file and serve his third amended complaint by January 8, 2018.  

The Court intends to keep the trial date of February 5, 2018 for this case. If either side 

wants to discuss discovery issues or other matters related to the new causes of action they may 

appear at the hearing to do so. If any party wants to appear they shall follow the normal 

procedures for contesting a tentative ruling.  

 

  

 2.  TIME:  9:00   CASE#: MSC16-02428 
CASE NAME: SENAVSKY VS. BOAMAN 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES & DOCUMENTS TO 
REQ. FILED BY WILLIAM E. BOAMAN, JEFF W. BOAMAN 
* TENTATIVE RULING: * 
 
Mr. Hammel and Mr. Vergel de Dios are ordered to appear in person. They will be given a room 
in which to meaningfully meet and confer as to this new discovery dispute. If those efforts are 
unsuccessful, parties shall be prepared to discuss the appointment of a discovery referee.    

  

 3.  TIME:  9:00   CASE#: MSC17-00554 
CASE NAME: MICHAEL ENGLE VS RICHARD ANTHO 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO DISCOVERY & REQ FOR 
SANCTN, FILED BY RICHARD ANTHONY, D.D.S. 
* TENTATIVE RULING: * 
 
 Dropped per request of moving party on 1/3/18. 

  

 4.  TIME:  9:00   CASE#: MSC17-00754 
CASE NAME: PAPE MATERIAL VS. FEDERAL SOLU 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY FEDERAL SOLUTIONS GROUP, INC.,, SELINA SINGH 
* TENTATIVE RULING: * 
 

 The motion of defendants Federal Solutions Group, Inc., and Selina Singh to Set Aside 

Default and Default Judgment and for Continuation of Order of Examination is denied. 

1. Background. 
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This is an action to collect in excess of $160,000 allegedly owed on an agreement to rent 
equipment for use at the Camp Park and other construction projects.  Defendant Federal 
Solutions Group, Inc., ordered the equipment and defendant Selina Singh guaranteed payment. 
 

Plaintiff filed its lawsuit on May 4, 2017.  It served each defendant by substituted service 
on May 12, 2017.  It did the required mailing on May 16, 2017.  (See CCP § 415.20 (a), (b).)  
Service was therefore deemed complete on May 26, 2017.  (Ibid.)   

 
The default of each defendant was entered on July 7, 2017 and judgment for 

$253,695.03 was entered on September 26, 2017.  The judgment includes principal, interest, 
attorney’s fees, and costs. 

 
Plaintiff sought an order permitting a debtor’s examination.  The examination was 

originally scheduled for November 14, 2017.  However, defendants filed the instant motion to set 
aside the default and default judgment, and the examination was continued to the hearing date 
on this motion. 

 
Defendants argue the court should set aside their defaults and the default judgment 

because they assumed some sureties would pay the debt.  Plaintiff argues defendants have not 
submitted sufficient proof that their neglect was excusable.  Plaintiff further argues it has 
suffered prejudice through expenditure of attorney’s fees and possible loss of lien priority.  
Finally, plaintiff argues that defendants delayed unreasonably in seeking relief. 

 
2. Analysis. 

 
“The court may, upon any terms as may be just, relieve a party . . . from a judgment, 

dismissal, order, or other proceeding taken against him . . . through his . . . mistake, 
inadvertence, surprise, or excusable neglect. Application for this relief shall be accompanied by 
a copy of the answer or other pleading proposed to be filed therein, otherwise the application 
shall not be granted, and shall be made within a reasonable time, in no case exceeding six 
months, after the judgment, dismissal, order, or proceeding was taken.”  (CCP § 473 (b).)   

 
Section 473 “is a remedial statute strongly favored by the courts and ‘liberally applied to 

carry out the policy of permitting a trial on the merits.’”  (Ramsey Trucking Co. v. Mitchell (1961) 
188 Cal.App.2d.Supp. 862, 865.)  Doubts in applying section 473 are resolved in favor of the 
party seeking relief.  (Caldwell v. Methodist Hospital (1994) 24 Cal.App.4th 1521, 1524.)   
 

For a defendant to be entitled to relief, his acts must have been those of a reasonably 
prudent person under the same circumstances.  (Conway v. Municipal Court (1980) 107 
Cal.App.3d 1009, 1017.)  “It is the duty of every party desiring to resist an action or to participate 
in a judicial proceeding to take timely and adequate steps to retain counsel or to act in his own 
person to avoid an undesirable judgment. Unless in arranging for his defense he shows that he 
has exercised such reasonable diligence as a man of ordinary prudence usually bestows upon 
important business his motion for relief under section 473 will be denied. . . . The law frowns 
upon setting aside default judgments resulting from inexcusable neglect of the complainant.”  
(Elms v. Elms (1946) 72 Cal.App.2d 508, 513 (emphasis added).)  “Where the default occurred 
as a result of deliberate refusal to act, and relief is sought after a change of mind, the remedy is 
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clearly inappropriate.”  (Davis v. Thayer (1980) 113 Cal.App.3d 892 (internal quotations 
omitted).) 
 

A party seeking relief under section 473 bears the burden of proving the relief is 
warranted.  (See Hearn v. Howard (2009) 177 Cal.App.4th 1193, 1205.) 
 

A. Excusable neglect. 
 

The sole evidence that defendants present to establish excusable neglect consists of 
two paragraphs in the declaration of defendant Selina Singh.   

 
Singh acknowledges she was served in both her personal and corporate capacities.  

Based on evidence submitted by plaintiff, the court concludes that Selina Singh was aware of 
this lawsuit no later than May 26, 2017.  
 

 Singh then declares:  “[¶ 6] Upon my review of the Complaint, I noticed that all of the 
invoices set forth in the Complaint were to be paid by two sureties, which are payment and 
performance bonds that guaranteed the payment of all of the rentals from [plaintiff].  I noted that 
the sureties would be paying for all of the rentals, and I also noted that [bills of my husband’s, 
separate corporation] Barra . . . were included and mixed into the Complaint.  [¶7]  Thereafter, I 
had my husband, who worked at Federal Solutions, contact the sureties to ensure that they 
were going to be paid.  My husband reported back to me that all of the invoices would be paid, 
so I understood that I did not have to respond to the Complaint because the invoices would be 
paid by the sureties.” 

 
This evidence fails to satisfy defendants’ burden to establish the defaults were taken as 

a result of excusable neglect.  Selina Singh’s declaration is vague, conclusory, and insufficient.  
She states she noticed that the invoices were to be paid by two sureties, but it is not obvious 
how she would notice this from the complaint, because neither it nor the attached invoices say 
anything about sureties.  She fails to explain why a surety would have a primary obligation to 
pay an invoice, when presumably the surety serves only as a guarantor in the event the 
principal fails to pay. 

 
Singh states that the complaint attaches invoices of a different corporation, but fails to 

explain how she knows this.  The court has examined the invoices, and does not see any 
evidence that they reference a separate corporation.  All of them list Federal Solutions as the 
customer. 

 
Singh states that she had her husband contact the sureties, but fails to supply a 

declaration from him providing a firsthand account of what the sureties told him, if anything, 
even though he is still her husband and an employee of Federal Solutions, and he supplied a 
Reply Declaration.  She states her husband told her the invoices would be paid, not that they 
would be paid by the sureties.  She fails to state when her husband reported back to her.  She 
then says she reached a subjective conclusion that she did not need to respond to the 
Complaint.  She says nothing about what she thought as time went by and she continued to 
receive documents from plaintiff about the Request for Entry of Default and the request for 
judgment.  (See Request for Entry of Default filed 7/7/17 and Proof of Service dated 9/14/17.) 
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Reliance on a third party to provide a defense may constitute excusable neglect.  (See 

Weitz v. Yankosky (1966) 63 Cal.2d 849, 855-856; Ramsey Trucking Co. v. Mitchell, supra, 188 
Cal.App.2d.Supp. at 865.)  However, defendants have not provided any admissible or credible 
evidence that the sureties ever assured them of a defense or even of payment of the invoices.  
Even if defendants’ weak evidence of reliance were sufficient, there would still be a legal issue 
whether defendants were required to establish that the sureties’ failure to act was due to 
excusable neglect.  (Compare Scognamillo v. Herrick (2003) 106 Cal.App.4th 1139, 1149 with 
Rogalski v. Nabers Cadillac (1992) 11 Cal.App.4th 816.)  Defendants have not presented any 
evidence from the sureties regarding why the sureties’ failed to act. 

 
However, defendants’ weak evidence of reliance is not sufficient.  Based on the 

evidence submitted, the court finds that defendants did not exercise such reasonable diligence 
as a person of ordinary prudence usually bestows upon important business either at the outset, 
when they initially relied on Mr. Singh’s report that the invoices would be paid, or, even more 
clearly, over the succeeding several months, when payment was obviously not being taken care 
of and the sureties did not pick up defendants’ defense.   Plaintiff offers the declaration of 
Gabriel Herrera, one of its attorneys, who states that a representative of Federal Solutions 
called him on August 4, 2017 to discuss the outstanding balance.  The representative admitted 
he was aware of the filings in the lawsuit, and thus of plaintiff’s attempt on July 7, 2017 to obtain 
not just a default, but also a default judgment.  Yet Singh fails to provide any evidence of steps 
that defendants took after August 4, 2017 to obtain assurances that the matter would be 
handled by the sureties.  The same is true as to the communications that plaintiff’s attorney 
Rossi had with defendants.  (See Rossi Decl, ¶ 5, 6.) 

 
Defendant Singh made assumptions instead of gathering facts by consulting with 

counsel, even though she had been sued for breach of contract in a previous case, General 
Plumbing Supply v. Federal Solutions Group, Case No. C16-01142, which was pending in this 
court in the same time frame as the complaint was being served and the default being entered 
in this lawsuit, and she was represented for a time in that prior lawsuit by the same attorney who 
is representing her here.  (See Exs. 3, 4, and 5 to Defendant’s Request for Judicial Notice.)   
Making assumptions carries a risk that the court will find the assumptions erroneous and thus 
the neglect inexcusable.  (Jackson v. Bank of Am. (1983) 141 Cal.App.3d 55, 58 (Making an 
assumption [that the case against the defendant bank was moot] “has its attendant risk: the 
bank was wrong in its assumption and its neglect was not of the excusable variety.”).) 

 
The court finds that defendants’ neglect was inexcusable here.  Defendants have not 

cited any authority requiring plaintiff to seek relief from the sureties rather than from defendants 
or preventing plaintiff from seeking relief from both simultaneously.  (See CC § 2845 (surety 
generally may require creditor to proceed against principal); 2850.)  Thus, defendants have also 
not established it was reasonable for them to assume they did not need to defend the lawsuit, 
just because a surety might ultimately pay the debt.  Even if defendants had established that the 
sureties promised to pay the invoices, they have not established that the sureties promised to 
provide them a defense in this action.  

 
Rather than finding excusable neglect, the court finds that defendants made a deliberate 

choice to delay appearing in this lawsuit as long as possible in hopes that payment by the surety 
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would resolve the matter and not that they made a mistake of fact or law that the surety would 
defend the lawsuit for them just because it had legal exposure for the debt.  The court finds that 
the only thing which prompted defendants to finally make this motion was the fear that they 
would have to go through a debtor's examination and explain which assets they still have and 
which they have transferred. 

 
 Plaintiff has cited several cases in which appellate courts have either affirmed trial court 
denials of motions to vacate defaults or reversed trial courts and compelled denials.  (See Davis 
v. Thayer (1980) 113 Cal.App.3d 892 (denial of motion affirmed); Jackson v. Bank of Am. (1983) 
141 Cal.App.3d 55 (grant of motion reversed); Scognamillo v. Herrick (2003) 106 Cal.App.4th 
1139 (denial of motion affirmed); Shearman v. Jorgensen (1895) 106 Cal. 483, 495 (grant of 
motion reversed).  The neglect is as inexcusable, or as poorly proved, here as it was in those 
cases.  
 

B. Delay. 
 

In Ludka v. Memory Magnetics International (1972) 25 Cal.App.3d 316, 321, the trial 
court stated it was negligence to wait for three months after notice that a request for entry of 
default had been sent to the court before filing a motion to set it aside. “’Defendant has not cited, 
nor has independent research disclosed, any case in which a court has set aside a default 
where, in making application therefor, there has been an unexplained delay of anything 
approaching three months after full knowledge of the entry of the default.’” (Benjamin v. Dalmo 
Mfg. Co., 31 Cal.2d 523, 529 . . .).  (Ludka, supra, 25 Cal.App.3d at 322.)   
 

Here defendants waited five months.  The court finds that defendants failed to bring their 
motion within a reasonable time.  It denies the motion on that basis as well. 

 
In their Reply Brief, defendants assert as evidence that Singh acted diligently and 

reasonably that she was “still concerned” and that she “diligently contacted an attorney to 
discuss this matter . . .” (Reply Brief at 3:8.)   
 

The court disagrees that Singh acted diligently.  Had she been diligent, she would have 
contacted an attorney in July when defendants’ default was entered, and not waited until early 
November, after the judgment was entered on September 26, 2017.  The court finds that this 
motion was triggered by the threat of having to answer questions about defendants’ assets 
rather than by concern about the defaults. 

 
Defendants also cite Stiles v. Wallis (1983) 147 Cal.App.3d 1143 for the proposition that 

the “California  Supreme Court has indicated that original negligence in allowing the default to 
be taken will be excused if the aggrieved party makes a strong showing of diligence in seeking 
relief soon after discovering entry of the judgment.”  However, the court in Stiles did not find any 
such diligence, and it based this proposition on a prior case, Hallett v. Slaughter (1943) 22 
Cal.2d 552, without giving a pin cite. 

 
In Hallett, the debtor promptly hired an attorney after being sued, and the attorney 

mailed the Answer to the clerk of the court.  Defendant thought the Answer had been filed, but it 
had not been because it got lost in the mail.  The debtor only learned the truth when her salary 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/04/18 

 
 

- 7 - 

was levied after judgment was entered.  The trial court held she was not guilty of neglect at all – 
a finding that the California Supreme Court did not disturb.  The Court similarly left undisturbed 
the trial court’s finding that plaintiff did not discover the default earlier, at least in part, because 
of “the apparently designed and deliberate failure of defendants to take earlier action to secure 
and enforce their judgment.”  (Id. at 556.)  The court noted that the debtor sought to vacate the 
default judgment promptly after learning of it but never said that “original negligence in allowing 
the default to be taken will be excused if the aggrieved party makes a strong showing of 
diligence in seeking relief soon after discovering entry of the judgment.”  (Reply Brief at 3:9-11.) 

 
Here, defendants knew all along that they had not filed an answer.  They have not 

provided firsthand evidence that the sureties made any original assurances to pay the debt or 
defend the lawsuit, let alone any reassurances as the litigation continued to proceed. 
 

Plaintiff’s Request for Judicial Notice filed 12/20/17 
 
The court grants this request for judicial notice to the fullest extent permitted by law.  

(See Fontenot v Wells Fargo Bank (2011) 198 Cal. App. 4th 256, 264; Fremont Indemnity Co. v. 
Fremont General Corp. (2007) 148 Cal.App.4th 97, 113; Sosinsky v. Grant (1992) 6 Cal.App.4th 
1548, 1564-1565; Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919, 924, n. 1.) 
 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00754 
CASE NAME: PAPE MATERIAL VS. FEDERAL SOLU 
HEARING ON ORDER OF EXAMINATION AS TO FEDERAL SOLUTIONS GROUP, 
INC., 
* TENTATIVE RULING: * 
 
 Appear. 

  

 6.  TIME:  9:00   CASE#: MSC17-01468 
CASE NAME: ESPINOSA VS. AZARIAH 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ESPINOSA FILED 
BY GAGNE-MULFORD ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
 
Defendant Gagne-Mulford Enterprises, Inc. d/b/a Benjamin Franklin Plumbing’s (“Ben Franklin”) 
demurrer (the “Demurrer”) is sustained without leave to amend. The Court concludes that, as a 
matter of law, Ben Franklin did not owe plaintiff Darrin Espinosa (“Espinosa”) a legal duty. 

As a preliminary matter, the Court declines to overrule or strike the Demurrer due to what 
Espinosa says is defective notice. Espinosa was able to oppose the Demurrer in a timely 
fashion, and Espinosa is on notice of the hearing date. Espinosa has identified no prejudice he 
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has suffered as a result of the purportedly defective notice. 

Brief Factual Background 

The facts in this case are straightforward. Ben Franklin performed plumbing work at a property 
in El Sobrante owned by defendant Shalini Azariah (“Shalini”). Defendant Shanti Azariah 
(“Shanti”) resided at the property, and was the owner of a large German Shepherd (“Dog”). 
(Because Shalini and Shanti have the same surname, the Court refers to them by their given 
names. No disrespect is intended.) 

When Ben Franklin’s work was complete, Espinosa came to the property to inspect the work. At 
that time, the Dog attacked Espinosa, causing injuries. 

As against Ben Franklin, the operative first amended complaint (“1AC”) alleges that Ben 
Franklin negligently failed to warn Espinosa about the dog, negligently failed to advise Espinosa 
about the beware of dog signs on the premises, negligently blocked Espinosa’s view of the 
beware of dog signs on the premises, negligently failed to restrain the Dog, and negligently 
failed to take other precautions to prevent the Dog from attacking Espinosa. (1AC ¶ 34.) 

Analysis 

The existence of a legal duty to use due care is an essential element of a negligence cause of 
action. See, e.g., Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917. The question of 
whether a legal duty exists is a question of law for the Court to decide. Ky. Fried Chicken of 
California v. Super. Ct. (1997) 14 Cal.4th 814, 819.  

As a starting point for the analysis, the Court notes that our Supreme Court has explained that 
“[a] duty of care may arise through statute or by contract. Alternatively, a duty may be premised 
upon the general character of the activity in which the defendant engaged, the relationship 
between the parties or even the interdependent nature of human society. Whether a duty is 
owed is simply a shorthand way of phrasing what is the essential question – whether the 
plaintiff’s interests are entitled to legal protection against the defendant’s conduct.” J’Aire Corp. 
v. Gregory (1979) 24 Cal.3d 799, 803. 

To determine whether a duty exists, the Court is required to consider the factors set forth in 
Cabral v. Ralph’s Grocery Stores, Inc. (2011) 51 Cal.4th 764 (and the cases cited therein). 
Those factors are: 

(1) The foreseeability of harm to the plaintiff; 

(2) The degree of certainty that the plaintiff suffered injury; 

(3) The closeness of connection between the defendant’s conduct and the injury suffered; 

(4) The moral blame attached to the defendant’s conduct; 

(5) The policy of preventing future harm; 

(6) The extent of the burden to the defendant and consequences to the community of 
imposing a duty to exercise care with resulting liability for breach; and, 

(7) The availability, cost, and prevalence of insurance for the risk involved. 

Cabral at p. 771. 

As an overarching matter, the Court notes that ordinarily, the owner(s) of property owe duties to 
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their invitees. Thus, it is likely that Shalini owes at least some duty to exercise due care to 
Espinosa (though to be clear, the Court is not here ruling on either the existence or scope of any 
such duty). Similarly, the owner of a dog owes duties to others who come into contact with the 
dog. Thus, it is likely that Shanti owes at least some duty to exercise due care to Espinosa 
(though, again, to be clear, the Court is not here ruling on either the existence or scope of any 
such duty). But Espinosa seeks to impose a duty on Ben Franklin’s employee (and, by 
extension, it seems, Ben Franklin) to exercise due care towards him. Ben Franklin was merely 
an invitee on the property, no different than Espinosa. No authority has been cited that suggests 
that invitees owe duties to other invitees, absent some other special relationship or other special 
circumstance. 

The Court first addresses Espinosa’s argument, found on page 7 of the opposition, that each 
defendant was the agent or employee of every other defendant. If Espinosa intends by that 
argument to impute to Ben Franklin the duties that Shalini and/or Shanti have in their capacities 
as owner of the Dog and owner of the property, respectively, the Court rejects that notion. 
Saying that each defendant was the agent or employee of every other defendant is a legal 
conclusion, which the Court is not required to accept as true for purposes of ruling on the 
Demurrer. And the Court can identify no facts alleged in the 1AC that would give rise to an 
inference that Ben Franklin was Shalini or Shanti’s agent or employee for the purpose of 
controlling the Dog or warning others against the potential danger the Dog presented. Ben 
Franklin might have been an agent or employee with respect to performing the plumbing work it 
was engaged to perform, but the scope of that agency relationship did not extend to warning 
others about the Dog, and there is no fact alleged that would give rise to a contrary inference or 
conclusion. 

The opposition seems to argue that Ben Franklin’s duty flows from the fact that Ben Franklin 
asked Espinosa to come onto the property. But from the facts alleged, it is clear that to the 
extent Ben Franklin asked Espinosa to come onto the property, that action was taken within the 
scope of Ben Franklin’s engagement to perform plumbing work, that is, as an agent of either 
Shalini, Shanti, or both. When a property owner or resident hires a contractor to perform work, 
one of the things that ordinarily is included in the engagement is ensuring that appropriate 
inspections are completed.  

Under the Cabral factors set forth above, the Court rejects any argument that Ben Franklin owed 
Espinosa any duty to warn a third party about the Dog or restrain the Dog merely by virtue of 
asking Espinosa to perform an inspection as part of its plumbing work. Neither Ben Franklin nor 
its employee is alleged to have owned the Dog. Indeed, Shanti is alleged to have owned the 
dog. (1AC ¶ 2.) Further, Ben Franklin is not alleged to have owned the relevant property. Shalini 
owned the property. (1AC ¶ 3.) There is no moral blame attached to a contractor asking a 
building inspector to inspect work. The policy of preventing future harm would not be served by 
imposing a duty on contractors (independent of the duty already placed on property owners and 
occupants) to warn other invitees of hazardous conditions on the property. The burden on 
contractors that would result from imposing such a duty would be unduly burdensome. The 
property owner is charged with a duty to warn because the property owner is in a position to 
know about hazardous conditions on the property. Similarly, the owner of a dog is charged with 
a duty to warn because the owner of a dog is well-positioned to know about the dog and any 
dangers it poses. Imposing a duty on Ben Franklin here would signal to other contractors that 
they would need to undertake an independent inspection of all property before commencing 
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work, so that they could be in a position to warn others of potential hazards. It would further 
require contractors to undertake an independent examination of dogs at worksites to determine 
if they should warn others about the dog. 

The Court’s analysis above addresses all of the allegations found in paragraph 34 above except 
for the allegation that Ben Franklin negligently blocked Espinosa’s view of a beware of dog sign. 

The Court does not find that an analysis of the Cabral factors warrants imposing a duty on Ben 
Franklin or its employee not to stand in front of a beware of dog sign. A beware of dog sign is 
simply a method of warning third parties about the existence of a potentially dangerous animal. 
It is a method by which the property owner and/or dog owner seek to discharge their duty to 
warn. If the warning was ineffective, the duty breached is a duty owed by the property owner 
and/or dog owner, not Ben Franklin. There is no moral blame attached to inadvertently standing 
in front of a beware of dog sign. It is not foreseeable that inadvertently standing in front of a 
beware of dog sign would cause injury in light of the independent duty imposed on the property 
owner and/or dog owner to warn of a hazard. Imposing liability for inadvertently standing in front 
of a beware of dog sign would have unwanted consequences in the community. When viewed in 
light of the independent duty to warn on the part of the property owner and/or dog owner, there 
is no close connection between standing in any particular place and Espinosa being attacked by 
the Dog. In the words of our Supreme Court, Espinosa’s (admittedly important) interests here 
are not entitled to legal protection against someone standing in any particular place.  

Espinosa cites Paz v. State of California (2000) 22 Cal.4th 550 as support for the contention that 
Ben Franklin owed a duty here. But in Paz, our Supreme Court concluded that no duty was 
owed under a fact pattern that appears to be a closer call than this case. 

Paz “concern[ed] the duty private contractors owe the general public when they undertake work 
that might affect an allegedly dangerous condition of public property.” Id. In Paz, the plaintiff was 
injured in a traffic collision at an intersection plaintiff contended was dangerous due to 
obstructed sight lines. Id. at p. 553. Defendants were to design and install traffic signals at that 
intersection, but did not obtain the permits necessary to do so until after the accident. Id. Plaintiff 
alleged that defendants negligently delayed providing the traffic lights that would have negated 
the intersection’s dangerous condition. Id. The Supreme Court found that there was no duty 
owed. Id. at p. 554.  

Espinosa appears to rely on the Paz Court’s discussion of section 324A of the Restatement 
(Second) of Torts. But that section pertains to the liability of someone who undertakes to render 
“services to another which [the undertaker] should recognize as necessary for the protection of 
a third person or his things.” The person undertaking to render the services “is subject to liability 
to the third person for physical harm resulting from his failure to exercise reasonable care to 
perform his undertaking.” Paz at p. 558. But Espinosa does not allege that he was injured as a 
result of Ben Franklin’s work failing to correct an otherwise dangerous condition (as the plaintiff 
in Paz alleged). Espinosa does not allege that Ben Franklin failed to exercise reasonable care in 
performing the plumbing work, or that he was injured due to some defect in the plumbing work. 
Ben Franklin is alleged to have failed to warn Espinosa about the Dog, or failed to restrain the 
Dog. There is no allegation that Ben Franklin “undertook” to inspect the premises for a 
dangerous dog, or that Ben Franklin “undertook” to warn third parties about the Dog, or that Ben 
Franklin “undertook” to restrain the Dog. Section 324A is inapplicable and Paz does not aid 
Espinosa here. 
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Merrill v. Buck (1962) 58 Cal.2d 552 is even further afield. There, our Supreme Court imposed a 
duty to warn a prospective tenant of a dangerous stairway. The duty was based in part on the 
landlord-tenant relationship. There is no such relationship here.  

Leave to amend should be denied where the nature of the claim is clear, but no liability exists 
under the law. Schonfeldt v. State of California (1998) 61 Cal.App.4th 1462, 1465. Here, 
because the Court finds that Ben Franklin does not owe a legal duty, no liability under the law 
could exist with respect to the challenged cause of action. As a result, granting leave to amend 
would be futile. The Demurrer is sustained without leave to amend. 

  

 7.  TIME:  9:00   CASE#: MSC17-01568 
CASE NAME: DE JESUS VS. PEREZ 
HEARING ON MOTION TO/FOR QUASH FILED BY VALDIR DE JESUS 
* TENTATIVE RULING: * 
 
 Appear. 

  

 8.  TIME:  9:00   CASE#: MSC17-01724 
CASE NAME: ROBERTS VS NAIDOO 
HEARING ON MOTION TO/FOR RELIEF FROM & SET ASIDE REQ FOR DEFAULT 
FILED BY VINESSA NAIDOO 
* TENTATIVE RULING: * 
 
 Vacated. 

  

 9.  TIME:  9:00   CASE#: MSC17-02278 
CASE NAME: ROBERT RODRIGUEZ VS JIN QIN 
HEARING ON REQUEST TO WAIVE COURT FEES ( PER 12-04-17 ORDER) 
* TENTATIVE RULING: * 
 
 Appear. 
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10.  TIME:  9:00   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS LYON 
HEARING ON MOTION FOR SUMMARY ADJUDICATOIN FILED BY NORTHERN 
CALIFORNIA COLLECTION SERVICE, C. 
* TENTATIVE RULING: * 
 
Hearing is continued to a mutually agreeable future date. Appear to discuss status of the case 
and set new date for hearing if necessary. 
 

  

11.  TIME:  9:00   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS LYON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY GREGORY K LYON 
* TENTATIVE RULING: * 
 
 Hearing is continued to a mutually agreeable future date. Appear to discuss status of the case 
and set new date for hearing if necessary. 
 

  

12.  TIME:  9:00   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS LYON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

13.  TIME:  9:00   CASE#: MSN17-2108 
CASE NAME: PTN OF JAMES HERGER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appear. 
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14.  TIME: 11:00   CASE#: MSC09-01786 
CASE NAME: CUEVAS VS CCC HEALTH SERVICES 
HEARING ON PETITION TO/FOR APPROVE DISPOSITION OF PROCEEDS OF 
JDMT TO MINOR FILED BY BRIAN CUEVAS BY AND THROUGH HIS GUARDIAN 
* TENTATIVE RULING: * 
 
 Appear. 

  

15.  TIME: 11:00   CASE#: MSC09-01786 
CASE NAME: CUEVAS VS CCC HEALTH SERVICES 
SPECIAL SET HEARING ON: TRIAL STATUS/FURTHER CMC SET BY COURT 
* TENTATIVE RULING: * 
 
 Appear. 

  

16.  TIME: 11:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B JO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to Feb. 8, 2018 at 9:00 AM in Dept. 33 pursuant to request of counsel.  

ADD ON 

17.  TIME:  9:00   CASE#: MSC17-01468 
CASE NAME: ESPINOSA VS. AZARIAH 
HEARING ON CASE MANAGEMENT 
 
* TENTATIVE RULING: * 
 
Appear. 
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18.  TIME:  9:00   CASE#: MSC17-00978 
CASE NAME: CONTRA COSTA COUNTY VS. AZARIAH 
HEARING ON CASE MANAGEMENT 
 
* TENTATIVE RULING: * 
 
Appear. 

 


